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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, ) 
PlaintifI7Appellee, ) 
v. ) Appellate Case No. 20090874-CA 
) 
PAUL R. PRAWITT, ) Incarcerated 
Defendant/Appellant, ) 
REPLY BRIEF OF APPELLANT 
ARGUMENT 
Prawitt asserted in his brief that he has been deprived of his right to meaningful 
appellant review because the trial court did not properly record the proceedings on the 
district court level Due process "requires that there be a record adequate to review 
specific claims of error already raised". State v. RusselL 917 P.2d 557, 559 (Utah Ct. 
App. 1996). 
The Constitution of Utah, Art. VIII § 1, states, "[t]he judicial power of the state 
shall be vested in a supreme court, in a trial court of general jurisdiction known as the 
district court, and in such other courts as the Legislature by statute may establish. The 
Supreme court, the district court, and such other courts designated by statute shall be 
courts of record. Courts not of record shall also be established by statute." 
Prawitt asserts that there are several policy reasons for insuring that an adequate 
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record be preserved. One reason favoring a record of the proceeding is to limit the ability 
of one of the parties to misinterpret the proceedings, the chain of events, the testimony of 
witnesses, take things out of context, to speculate regarding events, etc. Further, it 
preserves a true representation of the events as they occurred throughout the trial. 
In this matter, the appellee exhibits prima facie evidence of why a record is so 
important and why the record is necessary in this case. The Appelle makes several 
claims in their brief that are unsupported by the record, Appellee assumes facts not in the 
record, speculates and states facts that are not true. 
In July 2007, Prawitt was arrested for Driving Under the Influence of Alcohol. R. 
276:108. On July 1, 2009, the trial in the above entitled matter commenced in the First 
Judicial District Court, Cache County, State of Utah. R.276.1. 
During a trial there are several events or circumstances that may occur. First, some 
of the proceedings may occur in open court, in the court room itself on the record for all 
to hear. In this matter this is evidenced in the transcript. "The Court: Good morning, 
ladies and gentlemen. I appreciate you being here. Of course, you've been asked to come 
and assist us in a jury trial today and I appreciate you being here. I understand that jury 
duty can be somewhat of an imposition, but we're glad that you've answered your 
responsibilities as a citizen and come here." R. 276:4. Next, the court may have the 
record indicate who is present, at least at the beginning of the trial. For example, in this 
case the prosecutor introduced himself, Officer Toscano and Officer Karren. R.276:10. 
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Likewise, Prawitt's counsel introduced people that were sitting in open court at the 
defense table, Mt. Ayres, Mr. Sidwell and Mr. Prawitt. R.276:11. The potential jurors 
were introduced. R.276:10. Additionally, other potential witnesses were introduced. 
R.276:11. In this matter, the proceedings held in the court room in open court were 
recorded. 
Second, during a trial some of the proceedings may be held in the judge's 
chambers. There are a multitude of issues that may be heard in the judges chambers and 
there are a multitude of reasons why the judge may choose to hear proceedings in his 
chambers. However, the duty to record the proceedings is not waived because the 
proceedings are in the judge's chambers. In this matter, the court heard at least the 
following matters in his chambers: 1) the issue of jury instructions; 2) some of the 
discussion with potential jurors and objections to jurors; and 3) the discussion of an 
incident that occurred with one of the jurors during the lunch recess. During the 
proceedings in the chambers, the people present may be and frequently are different than 
those present in open court. In this matter, there is no record of the proceedings in 
chambers and therefore, we do not know who was present. 
Third, during a trial some of the proceedings may be held at the court's side bar. 
The only people privy to these conversation are usually the clerk, judge and attorneys. 
These conversations may or may not be recorded, depending on the particular judge 
involved. In this case it appears that none of these side bars were recorded. 
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In this matter, the Appellee's counsel has made several incorrect statements, 
misinterpretations and false conclusions regarding the proceedings in this matter. First, 
the Appellee claims, that "This is not a case where any of the gaps arose because of 
unexpected mechanical failure or some other circumstances beyond the control of the 
parties." See Appellee Br. at 15. The Appellee makes this false conclusion without any 
support from the record. The Appellee's claim is erroneous. This is a case caused by 
unexpected mechanical failure or human error or some other circumstance beyond 
the control of the parties. 
With one exception it does not appear that anyone involved in the trial knew that a 
significant portion of the trial proceedings were not being recorded. In fact, it is likely 
that the clerk, the prosecutor, and the judge do not know to this day that significant 
portions of the record were never recorded. Except for one instance the record does not 
reflect that the court or the parties were aware of gaps in the record. The appellant only 
became aware of the gaps in the record, because after receiving the transcript of the trial 
there were material portions of the record missing. 
Utah Rules of Criminal Procedure, Rule 18, allows two different methods of 
selecting a jury. One method is known as the strike and replace method. When using this 
method the court summons the number of the jurors that shall try the case plus additional 
jurors that will allow for all peremptory challenges. If a juror is removed for cause then 
another juror is randomly selected from the panel. 
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In the present matter this was the method used. On pages 8 and 9 of the transcript 
the clerk randomly called prospective jurors to be seated in the jury box. Next, the court 
began by asking the prospective jurors several questions. "The Court: Okay. Now, Fm 
going to go through and ask you a series of questions and for the - is there four, or three 
of you left?" R.276:9 & 10. During this process the attorney's were also allowed to ask 
questions. R.276:9 through 52. During this process the record indicates that there was at 
least five side bars and one recess where upon the court, the attorneys and at least one of 
the prospective jurors were into the judge's chambers. R.276:48. 
During the process one of the jurors was excused for cause. R.276:48. He was 
then replaced in the jury box by, the prospective juror, Lyle Call. R. 276:48. Although 
one juror was excused for cause, there is no record of why he was excused. Thus one 
could conclude that there was a discussion and objections made by at least one of the 
parties or the court itself. Whether the parties and court knew that the proceedings were 
not recorded are not clear from the record. 
After the jury was selected the court took a recess. R.276:55. The court then 
stated, "Mr. Ayres, you had objected to Colt Giles, who is, I believe you probably had to 
exercise one of your pre-emptory" - R.276:55&56. First, one cannot conclude from the 
record whether the objection was made in chambers or at the side bar. However, one can 
conclude that the court and parties were aware that at least on one occasion the 
proceedings were not being recorded. 
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The appellee interprets this exchange between the court and the defense counsel to 
mean that the court was inviting defense counsel to make a record of all voir dire 
objections. Appellee states, "After the jury was selected, the trial court expressly invited 
defense counsel to make a record of voir dire objections." See Appellee Br. at 16. 
The record does not support this interpretation. The court specifically stated one 
incident or event, by name and indicated that Mr. Ayres should make a record with regard 
to that incident. 
After Mr. Ayres made his record regarding his objection to the prospective juror 
Colt Giles, Mr. Ayres then went on to renew all his previous objections. Mr. Ayres, 
stated, "And your Honor, just for the record, we accept the jury subject to all the 
objections. Technically, I guess I've got to say that." R. 276:56 &57. 
Contrary to the Appellee's interpretation, Mr. Ayres' objection on the record was 
not an attempt to make a record of his previous objections. Mr. Ayres believed those 
objections had been properly recorded. Mr. Ayres had no reason to believe that the court 
had not fulfilled its duty by properly recording the proceedings. Mr. Ayres objection was 
made in order to comply with Utah law, by reaffirming objections he had already made on 
the record 
In State v.Winfielcl 2006 UT 4,128 P.3d 1171, which was argued on 
the same day as Lee's appeal, we held the doctrine of invited error 
precluded Winfield form contesting on appeal the composition of the 
jury that convinced him because he had affirmatively stated his 
acceptance of the jury in the trial court. Id. f 18. In other words, 
the doctrine of invited error-not abuse of discretion or plain error-applies 
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to claims of juror bias made for the first time on appeal in those cases 
where the appellant affirmatively proclaims the acceptability of the jury 
in the trial court. See id. ^ f 16. 
If a party is dissatisfied with the thoroughness of voir dire or has concerns 
arising from a potential juror's responses to voir dire, that party may seek to 
remove the potential juror, propose additional questions, or ask the court for 
further questioning. See Utah R. Crim.P. 18(b). But where a party 
affirmatively expresses to the trial court his assert to the composition of 
the jury, that party cannot challenge the composition of the jury on appeal. 
Id.; see also State v. Hamilton. 2003 UT 22,154, 70 P.3d 111 (noting 
that a party invites error if she "affirmatively represent[s] to the court that 
she [has] no objection5'). 
State v.Lee, 117-18, 128 P.3d 1179 (Utah 2006). 
Next, Appellee's counsel claims, "Defendant's silence on this point is noteworthy 
because his appellee counsel was one of his trial counsel." R.276:2,11. Consequently, 
counsel should be intimately familiar with the unrecorded proceedings and should be able 
to identify unrecorded objections and lower court's rulings thereon. Yet, counsel has not. 
This suggests that no meritorious objections were made during the three record gaps." 
See Appellee Br. at 18. 
Once again Appellee's counsel assumes facts not in the record and makes false 
conclusions. The trial record clearly states that Bryan Sidwell was in the court room at 
least at one point in the trial. R.276:ll. The appellate record is clear that Bryan Sidwell 
is Prawitt's appellate counsel. However, there is nothing in the record that indicates that 
Bryan Sidwell was privy to any of the conversations at the court's side bar or in the 
judge's chambers as suggested by Appellee's counsel. 
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Once again Appellee's counsel proves Prawitt's argument. When one does not 
have a proper record the is no due process, because the lack of record allows the 
opposition to speculate, misinterpret and make false conclusions. 
Next, the appellee admits that there is gap in the record with regard to the 
discussion of the jury instructions. See Appellee Br. at 16. During the gap in the record 
Prawitt's counsel objected to jury instruction number 5. Appellee claims, '"Nothing in the 
record supports this assertion where the record is entirely silent on this point." See 
Appellee Br. at 17. 
Of course there is nothing in the transcript to indicate Prawitt's objection because 
the discussion was not recorded. However, there are indications in the record that there 
was opposition to the jury instruction. Once a person is convicted of a crime the person is 
sentenced. On the day that Prawitt was sentenced he filed a Notice of Appeal, R:254, and 
a motion and memorandum to stay sentence during appeal. R:235 and R:237. Utah Rules 
of Criminal Procedure, Rule 27 (b)(2)(A) states, "[t]he memorandum shall identify the 
issues to be presented on appeal...". Prawitt's memorandum states that one of the issues 
that he wishes to raise on appeal was in regard to jury instruction number 5. This 
memorandum was filed long before it became clear that the record was incomplete and 
therefore, is circumstantial evidence that Prawitt, knew there was a problem with jury 
instruction number 5 and the Prawitt raised it at trial. 
Finally, Prawitt addresses the issue of why the record cannot be reconstructed. 
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First, as implied in Prawitt's brief, the length and number of gaps are too many and to 
long to adequately reconstruct. Second, the trial was held on July 1,2009, it was not 
discovered that there were gaps in the recording until March 2010. With such a large gap 
in time it would be difficult for the participant's to remember the details of the side bars 
and chamber discussions. 
CONCLUSION 
For the foregoing reasons, this Court should reverse and remand to the trial court 
for a new trial. 
DATED this U day of QcfcrU^ , 2010. 
BryaniSidwell 
Attorney for Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that on the \l day OeJxAts* 2010,1 served two of 
the foregoing Reply Brief were sent to Appellee's attorney Kris C. Leonard, by causing 
them to be delivered by mail, postage prepaid as follows: 
Kris C. Leonard 
Assistant Attorney General 
160 East 300 South, 6th Floor 
P.O. Box 140854 
Salt Lake City, Utah 84114-0854 
^ LAJJ 
Bryaflsidwell 
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MEMORANDUM 
Bryan Sidwell 7625 
Attorney for Appellant 
8341 S. 700 E. 
Sandy, Utah 84070 
(801)255-5555 
IN THE UTAH COURT OF APPEALS 
PAUL R. PRAWITT, ) AMENDED 
Appellant ) DOCKETING STATEMENT 
v. ) Case No. 20090874 
STATE OF UTAH, ) 
Appellee. 
COMES NOW, Paul R. Prawitt, the appellant, and serves the following Docketing 
Statement, pursuant to Rule 9 of the Rules of Utah Court of Appeal. 
1. The Docketing Statement was filed within 21 days after the Notice of Appeal was 
filed pursuant to Rule 9. 
2. Pursuant to Rule 9, the original and two copies of the Docketing Statement were filed 
with the Clerk of the Utah Court of Appeals, by hand deUvering them on November 6, 
2009. 
3. Paul R. Prawitt appeals a jury verdict entered on July 1,2009, and the subsequent 
sentence entered on October 19,2009. There were no motions filed pursuant to Utah 
Rules of Civil Procedure 50 (a) and (b), 52(b), or 59 and there were no motions filed 
pursuant to Utah Rules of Criminal Procedure Rules 24 or 26. 
4. The rule of statutory authority that confers jurisdiction on the Court of Appeals to 
1 
decide the appeal is Utah Rules of Appellate Procedure Rule 3. "An appeal may be 
taken from a district or juvenile court to the appellate court with jurisdiction over the 
appeal from all final orders or judgments". The sentence and judgment issued on 
October 19,2009, is a final order. 
5. Mr. Prawitt was charged with Driving Under the Influence of Alcohol, a third degree 
felony and Open Container in a vehicle, a class C misdemeanor. 
6. During the trial, there was a jury instruction that shifted the burden of proof from the 
State of Utah to the defendant. Further, during the trial the defendant discovered 
evidence that the police did not have probable cause to arrest the defendant and 
moved the court to suppress the evidence. The motion was denied. 
7. The issues that are likely to be presented on appeal are as follows: (1) Did the jury 
instruction on refusal of breath and chemical tests shift the burden of proof to the 
defendant; and (2) Did the court err in denying the defendant's motion to suppress. 
8. The propriety of a jury instruction presents a question of law, which is reviewed for 
correctness. State v. Fisher, 972 P.2d 90, 99 (Utah Ct. App. 1998). The court reviews 
the trial court's ruling on a motion to suppress for correctness, without deference to 
the trial court's application of the law to the facts. State v. Baker, 2008 UT App 115, 
182P.3d935. 
9. There are no prior appeals in this case. 
DATED this i t day of / O a v ^ W -
 n 2009. 
Bryan indwell 
Attorney for Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Instrument was mailed to the 
following, by placing it in the U.S. mail, postage prepaid on November 17, 2009. 
J. Frederic Voros, Jr. 
Assistant Attorney General 
160 E. 300 S., 6th Floor 
P.O. Box 140854 
Salt Lake City, UT 84114-0854 
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Attachment A 
FIRST DISTRICT - CACHE 
CACHE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
PAUL R PRAWITT, 
Defendant 
MINUTES 
SENTENCE, JUDGMENT, COMMITMENT 
NOTICE 
Case No: 071101121 FS 
Judge: KEVIN K ALLEN 
Date: October 19, 2009 
PRESENT 
Clerk: tracih 
Prosecutor: WALSH, SPENCER D 
Defendant 
Defendant's Attorney(s): SIDWELL, BRYAN D 
DEFENDANT INFORMATION 
Date of birth: September 14, 1966 
Video 
Tape Number: courtroom #6 Tape Count: 2:23/2:46 
CHARGES 
1. DRIVING UNDER THE INFLUENCE OF ALC/DRUGS - 3rd Degree Felony 
Plea: Guilty - Disposition: 07/01/2009 Guilty 
2. DRIVE ON REVOCATION/SUSPENSION - Class C Misdemeanor 
Plea: Guilty - Disposition: 07/01/2009 Guilty 
3. DRIVING ON ALCOHOL RESTRICTIONS - Class B Misdemeanor 
Plea: Guilty - Disposition: 07/01/2009 Guilty 
4. DRINKING ALC IN VEH-DRIVER &/OR PASSENGR - Class C Misdemeanor 
Plea: Guilty - Disposition: 07/01/2009 Guilty 
SENTENCE PRISON 
Based on the defendant's conviction of DRIVING UNDER THE INFLUENCE 
OF ALC/DRUGS a 3rd Degree Felony, the defendant is sentenced to an 
indeterminate term of not to exceed five years in the Utah State 
Prison. 
COMMITMENT is to begin immediately. 
To the CACHE County Sheriff: The defendant is remanded to your 
custody for transportation to the Utah State Prison where the 
defendant will be confined. 
Case No: 071101121 
Date: Oct 19, 2009 
SENTENCE PRISON CONCURRENT/CONSECUTIVE NOTE 
Defendant to serve sentence for misdemeanor charges at Utah State 
Prison. Sentence to run concurrently. 
SENTENCE JAIL 
Based on the defendant's conviction of DRIVE ON 
REVOCATION/SUSPENSION a Class C Misdemeanor, the defendant is 
sentenced to a term of 90 day(s) 
Based on the defendant's conviction of DRIVING ON ALCOHOL 
RESTRICTIONS a Class B Misdemeanor, the defendant is sentenced to a 
term of 180 day(s) 
Based on the defendant's conviction of DRINKING ALC IN VEH-DRIVER 
&/OR PASSENGR a Class C Misdemeanor, the defendant is sentenced to 
a term of 90 day(s) 
SENTENCE FINE 
Charge # 1 
Charge # 2 
Charge # 3 
Charge # 4 
Fine 
Suspended 
Surcharge 
Due 
Fine 
Suspended 
Due 
Fine: 
Suspended: 
Surcharge: 
Due: 
Fine: 
Suspended: 
Due: 
Total Fine: 
Total Suspended: 
Total Surcharge: 
Total Principal Due: 
Pay fine to The Court. 
$5000.00 
$0.00 
$2307.59 
$5000.00 
$750.00 
$0.00 
$750.00 
$1000.00 
$0.00 
$469.76 
$1000.00 
$750.00 
$0.00 
$750.00 
$7500.00 
$0 
$2777.35 
$7500.00 
Plus Interest 
Case No: 071101121 
Date: Oct 19, 2009 
Defense motion to stay execution of sentence is denied. Motion 
Hearing requested and set for 11/24/09 @ 10:30. 
MOTION HEARING is scheduled. 
Date: 11/24/2009 
Time: 10:30 a.m. 
Location: Courtroom 6 
First Judicial District 
135 N 100 W 
Logan, UT 84321 
before Judge KEVIN K ALLEN 
Date /0/'Z'2JD9 
gvpr K ALLEN 
District Court 
Individuals needing special accommodations (including 
communicative aids and services) should call at 435-750-13 00 three 
days prior to the hearing. For TTY service call Utah Relay at 
800-346-4128. The general information phone number is 
435-750-1300. 
Tyler B. Ayres, Bar No. 9200 
Bryan Sidwell, Bar No. 7625 
AYRES LAW FIRM 
8341 South 700 East 
Sandy, Utah 84070 
(801) 255-5555 Telephone 
(801) 255-5588 Facsimile 
tyler@ utahduihotline.com 
IN THE FBRST DISTRICT COURT, IN AND FOR 
CACHE COUNTY, STATE OF UTAH 
135 North 100 West Logan, Utah 84321 
Phone (435) 750-1300 Fax (435) 750-1355 
STATE OF UTAH, 
Plaintiff, ; 
PAUL PRAwrrr, ; 
Defendant 
) NOTICE OF APPEAL 
i Case No. 071101121 
) Judge ALLEN 
COMES NOW the defendant, by and through his attorney, Bryan Sidwell. and Appeals 
the Jury Verdict entered on July 1,2009 and the sentence imposed on August 25,2009. 
DATED this ^ _ day of o d o W 2009. 
Biyan^Gidwell 
Attorney for Defendant 
1 
N0V-16-2D09 HON 02:32 PM FIRST DISTRICT COURT FAX NO. 4357501355 P. 02/02 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Instrument was hand 
delivered to the following on the S41- day of M o W , 2009. 
Clerk of Court 
First District Court 
Cache County, State of Utah 
135 North 100 West 
Logan, Utah 84321 
Phone (435) 750-1300 
Fax (435) 750-1355 
Prosecuting Attorney 
Cache County 
199 North Main 
Logan, Utah 84321 
Phone (435) 755-1860 
Fax (435) 755-1970 8 iryaiajSic Br i J idwell 
1 
Attachment B 
